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ORDER

Per Rahul Chaudhary, Judicial Member:

1.

By way of the present appeal the Assessee has challenged the
order dated 23/02/2024, passed by the National Faceless Appeal
Centre (NFAC), Delhi, [hereinafter referred to as the 'CIT(A)’ ]
dismissing the appeal of the Assessee against the Penalty Order,
dated 29/03/2019, levying penalty of INR 6,16,829/-passed by
the Commissioner of Income Tax (Appeals) under Section 143(3)
read with section 271(1)( c) of the Income Tax Act, 1961

(hereinafter referred to as ‘the Act’).

When the Appeal was taken up for hearing, Learned Authorised
Representative for the Assessee pressed into service Ground

Numbers 1 to 3 raised in the present appeal which reads as
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under:

“1. The Ld. Commissioner of Income Tax Appeal has failed to
appreciate in law On the facts and circumstances the learned
ACIT has erred in levy u/s. 271 (1) (c). Such penalty can be
levied only in case of concealment of income and furnishing
inaccurate details. In our case, there was no intentional
concealment of income and furnishing inaccurate details In
our case there was no intentional concealment of income. It
was a bonafide error and so penalty cannot be levied on it.

2. Order of Fresh Assessment is still pending, the previous
orders passed by the Ld. A.O. dated 29/12/2016 for
assessment and impugned Penalty order dated 29/03/2019
issued pursuant to old assessment order stands nullity as
the effect of Order dated 23/12/2022 passed by The Hon'ble
Income Tax Appellate Tribunal, Mumbai in the matter of
appeal preferred by the present appellant

3.  The continuance of penalty pursuant to old orders which are
not effective as on date is without any jurisdiction and
penalty proceeding may start as fresh only after fresh
assessment will resulted against the Assessee.”

The facts as emanating from the record are that for the
Assessment Year 2011-12, assessment was framed on the
Assessee under Section 143(3) of the Act, vide assessment order,
dated 29/12/2016, on assessed income of INR 1,77,01,740/- after
making an addition of INR 1,77,01,740/- in respect of share
premium received by the Appellant during the relevant previous
year. The appeal preferred by Assessee the against the aforesaid
assessment order was dismissed by CIT(A) vide order, dated
8/12/2017. Therefore, the Assessee preferred appeal before the
Tribunal. Vide Order, dated 23/12/2022, passed in
ITA/1238/MUM/2021, the Tribunal had set aside the issue back to
the file of the Assessing Officer, thus, setting aside the aforesaid

addition made by the Assessing Officer.

Before us it was contended by the Learned Authorised
Representative for the Assessee that continuation of Penalty
proceedings and levy of penalty under Section 271(1)(c) of the
Act pursuant to the Assessment order, Order 29/12/2016, which
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has since been set aside by Order, dated 23/12/2022, passed by
the Tribunal in ITA 1238/MUM/2021, can no longer survive. It
was submitted that the penalty proceedings may start afresh only
after the fresh assessment is framed on the Assessee in terms of

the directions issued by the Tribunal in the first round of litigation.

5. On perusal of record we find that the penalty under Section
271(1)(c) of the Act has been levied by the Assessing Officer, vide
Penalty Order, dated 29/3/2019, after taking note of the fact that
appeal preferred by the Assessee against the Assessment Order,
dated 29/12/2016 was dismissed by the CIT(A), vide Order, dated
08/12/2017. On perusal of the order, dated 23/12/2022, passed
by the Tribunal in ITA No. 1238/MUM/2021, we find that the
Tribunal has set aside the addition. Accordingly, we find merit in
the contention of the Assessee that penalty levied on the
Assessee, vide order, dated 29/03/2019, passed under Section
271(1)(c) of the Act, cannot be sustained. Accordingly, penalty of
INR 60,16,821/- levied on the Assessee under Section 271(1)(c)
of the Act is deleted and Ground No. 1 to 3 raised by the Appellant
are allowed, while rest of the grounds raised by the Assessee are

dismissed as having been rendered infructuous.

6. In result, in terms of paragraph number 5 above, the present

appeal preferred by the Assessee is allowed.

Order pronounced on 27.08.2024.

(Prashant Maharishi) (Rahul Chaudhary)
Accountant Member Judicial Member

Hss Mumbai; f&-i® Dated : 27.08.2024
Patil,Sr.P.S.
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